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IN THE UNETED STATES PATENT AND¥RADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
In the matter of:
STEALTHRAY (Serial No. 78/137,180)
Central Manufacturing Co.
Opposition No. 91156061

Opposer,
V.

Go Daddy Sofitware, Inc.

Applicant.
Box TTAB No Fee
Commissioner for Trademarks
2900 Crystal Drive

Arlington, Virginia 22202-3514
APPLICANT’S MOTION TO COMPEL
Pursuant to Federal Rule of Civil Procedure 37 and TBMP § 523, Applicant Go Daddy
Software, Inc. (“Go Daddy”) hereby requests that the Trademark Trial and Appeal Board (the
“Iéoard”) enter an c;rder compelling Opposer Central Manufacturing Co. (“Opposer’’) and its
President, Mr. Leo Stoller, to immediately provide to Go Daddy a copy of all of the documents

contained in ten (10) boxes Mr. Stoller improperly withheld from copying, at Opposer’s expense,

or else have a default judgment entered against it.

L THE BOARD SHOULD CONSIDER THIS MOTION DESPITE THE ORDER
- SUSPENDING PROCEEDINGS.

Go Daddy recognizes that the Board entered an order suspending proceedings in the
present opposition on April 22, 2004. See Order dated April 22, 2004, attached as Exhibit A. ‘
However, the Board should consider Applicant’s present motion for the following réasons.
In March 2004, Go Daddy and Opposer filed the following motions with the Board: (1)
Applicant’s Motion to Cease and Desist (filed March 18, 2004), (2) Opposer’s Motion for
| OO
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Sanctions (filed March 23, 2004), and (3) Opposer’s Motion to Compel (filed March 23, 2004).
The Board entered an order suspending the opposition proceedings on April 22, 2004. The order
indicated that the parties should not file any paper which is not germane to the motions under the
Board’s consideration, listed above. However, pursuant to 37 C.F.R. § 2.120(e)(2), the order
also provided:

This suspension order does not toll the time for either party to respond to

discovery requests which had been duly served prior to the filing of the motion to

compel . . ..

See Exhibit A. To date, the Board has not ruled on these matters and the suspension order
remains in effect.

However, Go Daddy’s Request for Production of Documents and Things (the “Request”)
was served on Opposer on February 24, 2004, prior to the filing of the motions above. See
Applicant’s Request for Production of Documents and Things, attached as Exhibit B. Thus,
despite the entry of the Order suspending proceedings, Opposer still has an obligation to
appropriately respond to Go Daddy’s Request. Having failed to provide a complete and
adequate response, as discussed in detail below, Go Daddy should be allowed to file the present
motion to compel such response from Opposer to the outstanding discovery.

If Go Daddy must wait to file the present motion after the Board decides on the March
2004 filings, and proceedings are suspended again while the Board considers the motion, Go
Daddy will suffer substantial prejudice. Opposer filed the present opposition against Go Daddy
in April 2003. To date, Opposer has failed to produce any evidence in support of the allegations
set forth in its Notice of Opposition. Having inétitﬁted this proceeding, Opposer has the burden
of supporting these allegations, particularly when Opposer is served with proper discovery

requests seeking such §upporting evidence. Yet, Opposer continually uses tactics to stall and
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avoid producing this evidence. This should come as no surprise as this appears to be Opposer’s
pattern in numerous proceedings it and its President, Leo Stoller, have filed both with the Board
and in federal court. It is inherently unfair for Go Daddy to have to continue to invest time and
money to defend itself in this opposition when Opposer has not provided a single shred of
evidence to support its case in the over 18 months since Opposer instituted the proceeding,
notwithstanding repeated requests by Go Daddy for such evidence.

Go Daddy respectfully requests that the Board consider the present motion to compel at
the same time it is considering the other motions above, avoiding unnecessary delay in this

matter.

IL. BACKGR‘QUND;

OnF ebfuary 24, 2004, ‘Go Daddy mailed its Request for Production of Documents and
Things (“Request”) to Opposer by express mail delivery. See Exhibit B. Under Federal Rule of
Civil Procedure 34, which governs in éases before the Board, Opposer was required to provide a
response to the Request by March 30, 2004.

Opposer provided a written response with objections to Go Daddy’s Request on that date,
but did not provide any responsive documents. See Answer to First Request for Production of
Documents Propounded by Applicant to Opposer, attached as Exhibit C; Declaration of Donna
H. Catalfio in Support of Applicant’s Motion to Compel (“Catalfio Dec.”), at § 5. Rather,
Opposer’s President, Mr. Stoller, alleged that the document requests were overly burdensome
and insisted that Go Daddy travel to Chicago to inspect Opposer’s documents on a date after
March 30, 2004. Catalfio Dec., at § 3. Mr. Stoller agreed to allow a representative of Go Daddy
to mark the desired documents for reproduction and to allow an agreeable copy service to

retrieve the documents, copy the marked documents, forward the copies to Go Daddy in
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Phoenix, Arizona, and return the original documents to Mr. Stoller. Catalfio Dec., at §{ 3, 7, 10,
20, 26. While Opposer’s proposed document inspection was untimely, hoping to make some
progress in these proceedings, Go Daddy agreed to travel to Chicago, at Go Daddy’s expense, to
review Opposer’s documents. Catalfio Dec., §{ 4, 6-8.

Over the course of the next six months, Go Daddy faced numerous trials and tribulations
in attempting to actually inspect the proposed documents. The attached Declaration of Donna H.
Catalfio in Support of Applicant’s Motion to Compel outlines these in detail. Catalfio Dec., at 4§
9-23. While Go Daddy apologizes to the Board for the length of this Declaration, Go Daddy
believes that it is important for the Board to understand all of the facts leading up to the ’present
motion, and to understand the incredible efforts that Go Daddy has gone to in a good'faiih
attempt to resolve this discovery dispute without the Board’s intervention. See also Certificate
of Movant’s Good Faith Effort to Confer with Opposer and Resolve Discovery Dispute.
Moreover, Gq Daddy wighes to present o the Board this accurate factual record with supporting
documentatioﬂ of the events in this proceeding in light of the numerous false statements Mr.
Stoller has made to ._d"até, and his attempts to manipulate the factual record.

After mére than one cancellat?op_by Mr. Stoller of agreed upon inspection dates and
numerous othex attemipts to stall inspection, Mr. Stoller finally allowed the document inSpection
to go forward on August 24 and 25, 2004, at a lo‘cation designated by Mr. Stoller hiﬁiself, the
Law Offices of ééﬁterelliv & Galasefé in Chicago, Illinois. Catalfio Dec., at § 23. Go Daddy’s
counsel, Donna H. Catalfio, traveled to Chicago to inspect Opposer’s documents. Catalfio Dec.,
at 9 24.

During the six-month period leading up to the inspection, Mr. Stoller indicated on several

occasions that Opposer had “fifty to sixty banker boxes” full of documents responsive to the
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Request, and that the responsive documents numbered in the “tens of thousands.” Catalfio Dec.,
at 9 7, 15-16. However, upon Ms. Catalfio’s arrival, Mr. Stoller made a total of only twenty
(20) boxes and/or crates of documents available for inspection and copying. Catalfio Dec., at |
27, 29-30.

Over the course of the two-day inspection, Ms. Catalfio marked numerous documents for
copying in nineteen (19) of the twenty (20) total boxes inspected. Catalfio Dec., at § 29, 39. On
the final day of inspection, August 25, 2004, Ms. Catalfio arranged for a copy service agreeable
to Mr. Stoller, 24 Seven Copies of Chicago, Illinois, to come to the Law Offices of Canterelli &
Galasek and retrieve the documents for copying. Catalfio Dec., at 1 27-28; Declaration of
Jeffrey J. Witt (“Witt Dec.”), at § 2. Mr. Stoller confirmed again that he was agreeable to this
arrangement. Catalfio Dec., at 4 27-28.

As detailed in the Declarations of Donna H. Catalfio and Jeffrey J. Witt, attached hereto,
despite Mr. Stoller’s indication that he would cooperate with the arrangements made with 24
Seven Copies for retrieval and reproduction of the marked documents, Mr. Stoller in fact failed
to do so. Catalfio Dec., at {1 31-48; Witt Dec., at §] 3-19. On Thursday, August 26, 2004, Mr.
Stoller failed to meet the copy service at the law offices as he agreed to do. Catalfio Dec., at §
31; Witt Dec., at 4] 3-9. The copy service had been instructed by Mr. Stoller not to remove any
documents without him present. Catalfio Dec., at | 26-27; Witt Dec., at § 4. Thus, after
waiting for over an hour, the copy service was unablé to retrieve any of the documents when Mr.
Stoller never appeared. Catalfio Dec., at 9 31; Witt Dec., at 1 7-8. When the copy service
attempted to retrieve the documents again on Friday, August 27, 2004, only nine (9) of the
original nineteen (19) boxes marked for copying remaingd at the Law Offices of Canterelli &

Galasek. Catalfio Dec., at 9 34; Wit Dec., at § 11.
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Inquiries into the location of the ten (10) missing boxes that contained documents marked
for copying were first met with Mr. Stoller’s insistence that he did not remove them and was not
sure what happened to them. Catalfio Dec., at § 35. Later, Mr. Stoller stated that he had in fact
removed the boxes of documents because they contained “active litigation” files, in direct
contravention of his earlier statements. Catalfio Dec., at 9 37.

M. Stoller’s subsequent attempt to justify his removal of these boxes on the basis that
they contained “active litigation” files is completely baseless. Mr. Stoller has referred to only
one “active litigatioﬁ” matter, Leo Stoller v. Karen Ponce, and these files were contained in only
one box. Go Daddy’s own review of Opposer’s documents indicated that the remaining boxes
and documents related to inactive and dated litigation brought by Mr. Stoller or the various
companies under which he operates. Catalfio Dec., at 1§ 38-39.

Go Daddy successfully secured from the copies of the documents marked for copying in
the nine (9) boxes Mr. Stoller did not improperly remove from the designated location.

However, to date, Go Daddy has not obtained any copies of the documents marked for copying

- in the ten (10) boxes improperly removed by Mr. Stoller. Catalfio Dec., at § 48; Witt Dec., at §

12-17.

Despite numerous attempts by Go Daddy to secure Mr. Stoller’s and Opposer’s
cooperation in producing the ten (10) missing boxes to an independent copy service for copying,
Mr. Stoller continually refuses to do so and insists the he will copy the marked documents
himself. Catalfio D‘éc., at § 41-42, 48‘. Howeyver, Mr Stoller’s pattern of deceitful tactics and
misstatements makes it impossible fof Go D‘addy to rely on Mr. Stoller to provide a complete
and accurate copy of the marked documents. Sée Catalfio Dec., at | 38-48; Witt Dec., at ] 18-

19. Therefore, Go.Daddy continues to insist that Mr. Stoller make the documents available for

1230014/15569-0004 6




=y

- copying by an independent copy service, as originally agreed. -However, as more time passes, it

1s becomes less and less likely that the documents continue to be marked as they were originally
marked during the inspection. Therefore, Go Daddy reasonably requests that Opposer be
ordered to copy all of the documents contained in the ten (10) missing boxes and forward them
to Go Daddy’s counsel for review to ensure that Go Daddy receives a complete and accurate
copy of all documents responsive to its Request.

1HI. OPPOSER FAILED TO ADEQUATELY RESPOND TO GO DADDY’S
REQUEST.

Mr. Stoller’s proposal to copy the marked documents himself and provide them to Go

Daddy fails to provide a complete and accurate response to Go Daddy’s Request. After
numerous instances in which Mr. Stoller has misstated the facts in the course of these events, Go
Daddy has no assurance that documents provided by Mr. Stoller are a true and accurate reflection
of all of the documents marked for copying by Ms. Catalfio some time ago. Moreover, Mr.
Stoller originally agreed on several occasions to allow a copy service to retrieve the documents
marked for copying, make copies, and return the originals to Mr. Stoller. This agreement
encompasses all of the documents marked for copying, not simply those that Mr. Stoller
subsequently decided to make available. Mr. Stoller cannot change course and refuse to allow
the documents to be copied. To date, Mr. Stoller has failed to produce any documents to Go
Daddy from the ten (10) boxes he improperly removed from the location designated for
inspection and copying, copied by himself or otherwise.

Go Daddy cannot be affdrde’d: aﬁ adequate opportunity to defend itself against the
opposition proceeding and related allegations instituted by Opposer and Mr. Stoller when
Opposer and Mr. Stoller continually evade Go Daddy’s request to produce any documentation to

substantiate the statements alleged in the Notice of Opposition. Opposer claims that it has
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continually used the STEALTH mark on goods similar or related to the goods sold by Go Daddy
under the STEALTHRAY mark, namely “computer software for protection of privacy of users
on a global computer network.” Opposer has not produced a single item of evidence to support
this claim in the over 18 months since it instituted this proceeding. In the course of the
document inspection, Go Daddy found no evidence to substantiate actual and continuous use of
the STEALTH mark on any goods, much less goods related to the software sold by Go Daddy.
Catalfio Dec., at § 30. Thé obvious conclusion is that no such evidence exists, because Opposer
has not in fact used the STEALTH mérk on goods related to Go Daddy’s goods. Thus, this
opposition is frivolous. ‘It is well past time that Opposer either provides evidence in support of
its opposition, or that these proceedings are summarily résolved against Opposer.

IV. CONCLUSION.

A review of the record of events jn ﬂ’llS proceeding, and a review of other proceedings
before the Board and the federal courts in which Mr. Stoller or Opposer have appeared, depicts a
clear pattern of abuse of ethical rules and the rules of procedure, and a pattern of tactics used to
delay and stall litigation instituted by Mr. Stoller or Opposer. Mr. Stoller and Opposer may not
be represented by counsel, but they are professional litigants well aware of the rules of procedure
and their obligations to respond to discovery requests. Thus, this pattern of conduct can only be
seen as an attempt to force the defending party to give in to Mr. Stoller’s demands as the only
avenue of bringing a timely conclusion to the costly litigation Mr. Stoller is in the business of
instigating. Go Daddy requests that the Board recognize this pattern of delay in the present
proceeding and put a stop to it once and for all.

V. REQUESTED RELIEF.

Go Daddy speciﬁcally requests that the Board enter an order that (1) compels Opposer to
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copy all of the documents contained in the ten (10) missing boxes, at Opposer’s expense, and
deliver these documents to Go Daddy’s counsel in Phoenix, Arizona; (2) requires Opposer to

certify that its has provided a complete and accurate copy of all documents contained in the ten

(10) missing boxes, under penalty of law; (3) awards Go Daddy attorneys’ fees incurred in
bringing this motion, and (4) in the event Opposer fails to comply with the Board’s Order within
thirty days of the mailing date of the Order, provides that a default judgment will be entered
against Opposer pursuant to Trademark Rule § 2.120(g)(1) and Fed. R. Civ. P. 37(b)(2). See
Ingalls Shipbuilding, Inc. v. United States, 857 F.2d 1448, 1451 (Fed. Cir. 1988) (“The harsh
remedy of de facto dismissal is appropriate where the failure to comply with a pretrial discovery
order is due to ‘willfulness, bad faith, or . . . fault’ on the part of a litigant.”) (citations omitted);
Baron Philippe de Rothchild S.A. v. Styl-Rite Optical Mfg. Co., 55 U.S.P.Q.2d 1848, 1854
(T.T.A.B. 2000) (imposing sanctions in the nature of entry of judgment against applicant where
applicant engaged in a'pétfem of dilétéry tactics, purposefully avoided discovery responsibilities,

and willfully failed to comply with the Board’s order).

sh
Respectfully submitted this |_6__ day of November 2004.
4‘GODADDY SOFTWARE, INC.

‘By: @u«ua% Qz‘aﬁ&b*
Donna H. Catalfio

Brian W. LaCorte
Counsel For Applicant
GALLAGHER & KENNEDY, P.A.
2575 East Camelback Road, Suite 1100
Phoenix, Arizona 85016
(602) 530-8208
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CERTIFICATE OF MAILING

T hereby certify that Applicant’s Motion to Compel is being deposited on November '18, 2004,
with the U.S. Postal Service and being sent via Express Mail in an envelope addressed to:

Box TTAB/NO FEE
Commissioner for Trademarks
2900 Crystal Drive

Arlipgton, VA 22202-3513

CERTIFICATE OF SERVICE

I hereby certify that Applicant’s Motion to Compel is being deposited on November 18, 2004,
with the U.S. Postal Service in an envelope addressed to:

Leo Stoller

CENTRAL MFG., Opposer _
Trademark & Licensing Dept. 4
P.O. Box 35189 '
Chicago, Illinois 60707-0189
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UNITED STATES DEPARTMENT OF COMMERCE
Patent and Trademark Office
Trademark Trial and Appeal Board
2900 Crystal Drive

i Arlington, Virginia 22202-3513

Baez
Mailed: April 22, 2004

Opposition No. 91156061
Central MFG. CO

V.

Go Daddy Software, Inc.

Peter Cataldo, Interlocutory Attorney

Proéeedings herein are suspended pending disposition of the
following motions: applicant’s motion to cease and desist;
opposer’s motion for éanctions; and opposer’s motion to compel,
except as discussed below. The parties should not file any
paper which is not germane to these motions. See Trademark Rule
2.120(e) (2).

This suspension order does not toll the time for either v
party to respond to discovery requests which had been dul
served prior to the filing of the motion to compel, nor does it
toll the time for a party to appear for a discovery deposition
which had been duly noticed prior to the filing of the motion to
compel. See Id.

The above motions will be decided in due course.
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2575 EAST CAMELBACK ROAD
PHOENIX, ARIZONA 85016-9225
(602) 530-8000

GALLAGHER & KEMIGEDY, P AL

V55699
FILE COPY

1 IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
2 TRADEMARK TRIAL AND APPEAL BOARD (}// / 0(// i
, /’&D ‘
E

3] In The Matter of Opposition No. 91156061

Mark: STEALTHRAY
4| Serial No.: © 78/137,180

Filing Date: 06/19/02

Pub. Date: 12/17/02
5| Interlocutory Atty: Peter Cataldo
6

CENTRAL MFG. CO.,

Opposer, -
7
vs.

8 Opposition No. 91156061

GO DADDY SOFTWARE, INC,,
9 Applicant. -

10
11 |
Applicant’s Request for Production of Documents and Things
12

13| Trademark Rules of Practice (37 C.F.R. § 2.120), Applicant, Go Daddy Software, Inc.
(“Applicant”) serves its First Request For Production of Documents and Things upon

141l Opposer, Central MFG. CO. (“Opposer”), and hereby requests that Opposer produce the
following documents and things for inspection and copying, along with a written response
15] to this request at the offices of Applicant’s counsel: Brian W. LaCorte, Gallagher &
Kennedy, 2575 East Camelback Road, Phoenix, Arizona 85016-9225 within thirty (30)

16| days after the service hereof. To the extent permitted by Rule 26(e) of the Federal Rules of
Civil Procedure, these requests are to be deemed continuing and the responses thereto are
171l to be supplemented promptly upon Opposer’s acquisition of further or additional '
information or documents.

|
\
Pursuant to Rule 34 of the Federal Rules of Civil Procedure and Rule 2.120 of the j
|
|
\

18 General Definitions and Instructions
19 The following definitions are applicable herein:
20 1. The terms “Opposer” and “you” or ‘yours” mean and refer to the Opposer,

Central MFG. CO., its subsidiaries and any merged or acquired subsidiaries; its
21| predecessors, or controlled, controlling, or affiliated companies; and Opposer’s past and
present officers, employees, agents, representatlves and attorneys, all to the fullest extent

22} the context permits. . OCKthED z 2
ate




10

11

12

13

14

15

16

17

18

19

20

21

22

2. The term “Applicant” means and refers to the Applicant, Go Daddy
Software, Inc., and includes the Applicant herein, its predecessors in business, and their
officers, directors, agents, employees, and attorneys, both present and past.

3. The term “Opposer’s trademarks” and similar terms means and refers to
Opposer’s alleged trademarks “STEALTH,” “STEALTH TECHNOLOGY,” and any and
all other trademarks and service marks alleged by Opposer to be similar to Applicant’s
trademark and to have been used on goods similar, related and/or competitive to those sold
by Applicant under Applicant’s trademark. ‘

4. The term “Applicant’s trademark” and similar terms means and refers to
Applicant’s trademark, including Serial No. 78/137,180 for the goods and services set
forth in the aforesaid registration and application.

5. The term “person” refers to both natural persons and to corporate or other
business entities, partnerships, groups, associations, governmental entities, or other
organizations.

6. The term “document” is used herein in its customary broad sense as defined
in FRCP 34(a)(1), and includes, without being limited to, the original and all copies
(electronic, photocopy, photographic, microfilm, or otherwise) of any advertising or
promotional material (including, without limitation, art work, copies of drafts thereof,
proofs, tear sheets, scripts, storyboards, etc.), brochures, business cards, travel tickets,
lodging confirmations, lists of customers, lists of customer inquiries, rate schedules, letters,
correspondence, customer or other complaints, books, journals, ledgers, working papers,
invoices, contracts, purchase orders, estimates, reports, memoranda, interoffice
communications, records, studies, appraisals, papers, charts, recordings of or memoranda
of any conversation (by electronic mail, telephone, or otherwise), meeting or conference,
or any other writing, whether in an electronic medium or otherwise, however produced or
reproduced; all other handwritten, typed, printed, or otherwise visually or aurally
reproduced materials, whether copies or originals, including, but not limited to, letters,
cables, wires, memoranda and interoffice communications; reports, notes, minutes and
records; drawings, blueprints, sketches, charts, photographs, microfilm records, data
compilations and movies; copyrights, copyright registration applications, patents,
trademarks, trademark applications, assignments, contracts, agreements, licenses and other
official documents and legal instruments; published material of any kind; annual reports,
reports to shareholders and minutes or reports of meetings of directors or executive boards
or commiittees; advertising or promotional literature and press releases; and ledgers, bills,
orders, books, records, and files that are in the possession, custody or control of Opposer
or any of its officers, agents, or employees and/or Opposer’s attorneys. The term
“document” or “documents” also includes all copies that are not identical with the original.
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